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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                                      GR: 1689/10 

                                U/S 411 of IPC 

                 STATE OF ASSAM……………PROSECUTION 

                               v. 

                 Sri Anarsi Sah….……ACCUSED 

Ld. Advocates: For Prosecution………,Md. Hussain Ld.APP 

For Defence……….Sri Paramjeet Singh Sethi Ld. Advocate 

Evidence Recorded on: 09.1.15, 18.3.15, 16.11.15, 9.5.16. 

Argument heard on: 29.5.17 

Judgment delivered on: 08.6.17. 

                                                    J U D G M E N T 

1. The prosecution’s case, in nutshell, is that, on , 2.9.10, at about 7:45 

PM, a raid was conducted by Sri Dhanjit Kalita, S.I. of police, Missamari, 

and CMP personnel, in the campus of the accused, Sri Anarsi Sah, and 

recovered stolen articles from his premises, consisting of battery, 

antenna, power cable, carrier cable, wires and power compressor 

machine. Thus, the accused  had dishonestly received or retained the 

aforementioned stolen properties. Hence, the case. 

2. The  informant, Sri Dhanjit Kalita,  had filed a FIR at Misamari P.S. 

Accordingly, police had registered Misamari P.S Case no.82/10 u/s 411 

of IPC. After investigation, the charge sheet u/s 411 of IPC, was filed 

against the said accused. Charge u/s 411 of IPC was framed against 

the accused, which on being read out and explained to him, he pleaded  

not guilty and claimed to be tried.  
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3.  The prosecution has examined 4 witnesses.   The examination of the 

accused u/s 313 Cr PC  has been carried out, through his ld. counsel, 

by supplying written questionnaires, as the accused could not appear 

due to partial paralysis, and his presence was dispensed with. The 

defense as examined two witnesses. Heard arguments. 

4.  POINT FOR DETERMINATION: 

Whether the accused had dishonestly received or retained stolen 

articles, which were seized in this case, knowing or having reason to 

believe that the goods were stolen? 

 

DISCUSSION AND DECISION BASED ON REASON: 

 

5. PW1, Sri Dhanjit Kalita, in his examination in chief has stated that he is 

the informant. He stated that he was working as S.I. of Police at 

Misamari P.S, in probation. He stated that he does not recognise the 

accused, Amar Nath Sah. The incident had taken place in 2010. He had 

received  secret information. Some articles were seized from the 

premises of the Anarsi Sah. The stolen articles such as battery and 

other articles, were seized from that place. Ext1 is his FIR and Ext 1(1) 

is his signature. Ext 2 is the seizure list and Ext 2(1) is his signature. He 

has drawn the sketch map of the place of occurrence. Ext 3 is the 

sketch map and Ext 3(1) is his signature.  

6. In his cross examination, inter alia, he has stated that the articles were 

seized on 1.9.10 and the FIR was lodged on 2.9.10. The information 

was received on 1.9.10, and GD entry was recorded. He does not know 

if the accused is  scrap dealer. In his sketch map, he has shown shops 

of other people near the place of occurrence. He has given his 

statement u/s 161 Cr PC, where he has mentioned the shop of the 

accused as scrap dealer shop. He does not remember whether in his 

statement u/s 161 Cr PC,he has mentioned that he was given the duty 

to carry out investigation and he along with other staff had gone to the 

house of the accused. He had conducted the search on 1.9.10 at about 
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7:45PM.  He stated that he did not obtain any search warrant from the 

court to conduct search. The accused was not present at the time of 

the search. He does not remember whether VDP member was present 

at the time of the search. Later on, he stated that VDP was present. He 

stated that the seized articles were stolen from Army. He stated that in 

his FIR, he has mentioned that the accused had purchased stolen 

articles. He stated that the place of occurrence is an Army Cantonment 

Area. He had stayed at Missamari for about a year. He does not know 

how many Army Units were there. He does not remember whether 

anyone had lodged any FIR alleging about theft of goods. In the initial 

phase, when they had raided, they did not have any FIR to show that 

the articles were stolen. He has stated that from the date when he had 

gone to the place of occurrence till the time when he was transferred in 

the year 2011, he had no knowledge whether anyone had come to 

claim the seized articles.  

7. He also stated that he did not arrest the accused, nor did he inquired 

Anarsi Sah, in relation to the seized articles. He does not know whether 

the Army Intelligence people had gone to the place of occurrence. He 

stated that he cannot say whether the accused is an Army Goods 

Auction Purchaser. He stated that he has not seen the seized articles in 

the court. He denied the suggestion that the items mentioned in Sl no. 

3,5 and 7 in Ext 2, seizure list, were purchased by the accused and 

those were illegally seized. He denied the suggestion that items in sl. 

no. 1,2,4 and 6 are scrap materials and were purchased by the accused 

from the Army. He stated that he did not use the battery to know 

whether the batteries were functioning or not. 

8. He denied the suggestion that they had conducted an illegal seizure 

and the accused was falsely implicated.  

9. PW2, Md. Jalil, in his examination in chief has stated that he knows 

both the accused and the informant. The incident had taken place 

about 4 years ago, in the evening time.He was in the Missamari market. 

When he returned to his house, he saw a gathering of some people in 
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front of the shop of the accused. He stated that his shop is situated in 

front of the shop of the accused.  He stated that police had seized 

certain articles from the place of occurrence. Ext 2 is the seizure list 

and Ext 2(2) is his signature. 

10. In his cross examination, he has stated that there is Missamari market 

near the place of occurrence. He stated that he has a mattress shop 

since 1971 and the accused has a scrap dealing shop since last 30 

years. There is an Army cant near the place of occurrence and there 

are many units at the cantonment area. He stated that he does not 

know about the ownership of the seized articles. He stated that the 

seizure list was made after sunset. He stated that he does not know 

how to read and write English. He stated that he has signed on the 

seizure list as being told by police.  

11. PW3, Md. Hasim Alam, in his examination in chief has stated that he 

knows both the informant and the accused. The incident had taken 

place in the year 2010 but he does not remember the date. He was 

being called by O/C over phone. He saw four batteries in front of the 

shop of Anarsi Sah. The police had seized the battery. He stated that he 

had signed on the seizure list at that time. Ext 2 is the seizure list and 

Ext 2(3) is his signature. 

12. In his cross examination, he stated that the accused is a scrap material 

dealer. He does not know who is the owner of the seized 4 batteries. 

He has not seen other articles. He stated that he does not know 

whether the batteries were functioning or not.   

13. PW4, Sri Mathura Borkakoty, in his examination in chief has stated that 

he was working as Officer in charge of Misamari Police Station in the 

year 2010. He stated that he had received information on 1.09.10 in 

the morning. After getting the information, he recorded the GD entry 

no.12 dtd.1.9.10. Ext 4 is the extract copy of the GD entry and Ext 4(1) 

is the signature of his successor in office. Thereafter, he went to the 

place of occurrence, which he has mentioned in the CD. Ext 5 is the 

extract copy of GDE no. 16 and Ext 5(1) is the signature of a police 
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personnel, but he has not recognized the signature. He stated that he 

had registered the case after receiving the FIR from S.I. Dhanjit Kalita. 

He stated that he had done the investigation himself. Ext 1(2) is his 

endorsement regarding the registration of the case and Ext 1(3) is his 

signature. Thereafter, he had recorded the statement of the informant. 

He had collected the Miscellaneous Case Diary from the informant. He 

stated that he could not arrest the accused. After his transfer , he had 

submitted the CD to the next O/C. He stated that the preliminary 

investigation of the case was done by S.I. Sri Dhanjit Kalita.  

14. In his cross examination, he has stated that when he had gone to the 

place of occurrence, initially, the informant had accompanied him. He 

has not brought the original copy of the GD extract copy. Ext 4 and Ext 

5 were not written by him and Ext 4(1) and 5(1) are not his signatures. 

He stated that the accused, Anrasi Sah was a scrap materials dealer. 

There are about 20 different Army units at Misamari, and none of the 

Army unit had given a written statement, putting up a claim over the 

articles.  

15. DW1, Sri Rajesh Kr. Gupta, has stated in his examination in chief that 

the accused is his father. The case agsint his father that he ahd 

purchased stolen article sis false. His father has a iron scrap shop, at 

Misamari. He has brought the Trade License and Revenue Paying 

receipts of the said shop. In that shop, his father purchases scrap iron 

and supplies it on daily basis. He also stated that they do not maintain 

record of scrap sellers. He stated that there were about 30/40 Army 

units and many civilians in the area. He stated that no one has come 

and stated that their articles were being stolen. He stated that they had 

shown some receipts regarding purchase of  some scrap materials, but 

the police had told them to show the same before the court. Ext A is 

the money receipt of the Compressor Purchasing Machine dtd. 20/7/10, 

in the name of his father, which was purchased from Guwahati. Ext B is 

the money receipt if 100 cables purchased from Goenka Electricals, 

Ghy. purchased by his father dtd. 12.6.10. Ext C is the certificate issued 
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by one, Suresh Yadav, to his father, stating that 6 loose bundles of PVC 

wires, were kept by him in father’s shop. Today Suresh Yadav has come 

to testify before the court. Ext D is the money receipt of the revenue 

being paid to the Misamari Gaon Panchayat, regarding the shop. He 

also stated that the other articles such as cables, antenna, four 

batteries were being purchased by his father. Their scrap shop has 

been in operation for last 40-45 years. He also stated that his 

father(accused) has suffered from pressure stroke, and he has been 

paralyzed. He has submitted medical document.  

16. In his cross examination, he has stated that Ext D is in the name of his 

father, Anarsi Sah, who is still alive. He stated that in their shop, scrap 

articles or damaged articles are being purchased and sold. He stated 

that he does not know, who is the owner of the Goenka Electricals. In 

Ext B, it is shown that 100 meters cable has been purchased, but in Ext 

B, it is not mentioned that old cables have been purchased. He stated 

that his father has purchased , and hence he cannot say. He denied the 

suggestion that his father did not purchase any 100 meters cable 

through Ext B. He denied the suggestion that Ext B is a fabricated 

document, which has been prepared only to save the accused from the 

case. He stated that in Ext A, it is shown that one Compressor machine 

has been purchased from Jyoti Machine, Guwahati. He does not know 

who is the owner of Jyoti Machine, Guwahati, which is still in existence. 

He stated that the owners of the shop, mentioned in Ext A and Ext B, 

have not come as witness. He denied the suggestion that Ext A and Ext 

B have been falsely procured to save the accused from the case. He 

denied the suggestion that the witness, Jadav, has been produced as a 

false witness. He denied the suggestion that Ext A, Ext B and Ext C 

have no connection with the case. 

17. DW2, Sri Suresh Yadav, in his examination in chief has stated that he 

knows the accused. He stated that police had come. One police 

personnel had informed him that 6 bundles of loose PVC 1.5 mm, 4mm 

and 2.5mm, wires, which were kept in the shop of the accused, have 
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been seized. He stated that he had kept those wires in the shop of the 

accused, as his contract work had been going on in front of the shop of 

the accused, for their safe keep. He stated that he had claimed thos 

wires as his, at the time , when police had seized the same. He stated 

that the police had told him that the articles would be taken from the 

court. He stated that he had purchased the said articles from  Raj 

Electricals, Shivam and other shop, at Tezpur. He has submitted their 

bills in MES. Hence, he cannot submit the bills in the court today. He 

stated that Ext C is the certificate given to the accused and Ext C(1) is 

his signature. 

18. He stated that now Anarsi Sah is ill, and he is suffering from paralysis. 

The shop of the accused has been running since last 40-45 years. He 

does not know about the other seized articles.  

19. In his cross examination, he has stated that he works as supplier of 

pipe lines, electrical items and building works in MES, on contract basis. 

He stated that his work relating to construction of Officers’ and JCS 

quarters, at Misamari. He stated that he places tenders and perform the 

work after acceptance of the tender, on the basis if work order. He has 

not submitted the work order of the relevant period, in the court today. 

He denied the suggestion that he was not doing any work, relating to 

the construction of Officers’ mess or JCS quarters. He stated that he 

has not produced the duplicate copies of the receipts, from the shops of 

Raj Electricals, etc.   The said shops are still in existence. He denied the 

suggestion that he did not purchase any wires from any shop and keep 

the same in the shop of the accused. He stated that he did not keep 

the goods in the shop of the accused by showing. He denied the 

suggestion that Ext C certificate is a fake certificate, and has prepared 

it to save the accused from the case. He stated that he did not apply in 

the court to take zimma of the goods, by showing that he is the owner. 

He denied the suggestion that he had deposed falsely in the interest of 

the accused. 
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APPRECIATION OF EVIDENCE:   

20. In order to prove the offence u/s 411 of IPC, it has to be proved that 

the goods, which were seized by the police, from the shop of the 

accused, were stolen property, as defined u/s 410 of IPC. In the case at 

hand, PW1, who is the informant of the case, has stated they had 

received secret information that  some articles/goods which were 

obtained by way of theft, has been kept in the premises of the accused. 

The stolen articles were seized by police.  

21. The informant is a police officer, and he along with the O/C of Misamari 

P.S, and other police staff, had seized the articles from the premises of 

the accused, vide Ext 1 seizure list.  

22. However, there is no evidence on record, which proves that the items , 

which were being seized, were stolen articles. There is no evidence 

regarding any complaint being made by or on behalf of the owner. The 

prosecution could not establish as to who is the owner of the articles. 

In fact, no one has come forward to claim that the goods/articles were 

stolen from his possession.  None has filed any petition for zimma of 

the same. The I.O. has also not given the seized goods in zimma of the 

owner or anyone entitled to their possession. It is true that police 

cannot be expected to disclose the source of the secret information, but 

onus was on the prosecution, to explain, how the goods/articles, can be 

said to be stolen. This aspect remained unexplained.  

23. PW2 and PW3 are seizure witnesses, and their evidences do not show 

that the seized goods were stolen. Moreover, DW1 has stated that the 

goods were purchased by the accused, and DW2 has stated that the 

wires were purchased by him and were kept at the premises of the 

accused for safe keeping. However, the evidences of DW1 and DW2 do 

not prove the goods which were being seized in connection with this 

case are the same, which are being shown by Ext A, B , C and D.  
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24. Ld. Addl PP, has argued that it is not believable that the accused, who 

deals in scrap materials, would purchase new articles. He has also 

argued that the veracity of DW2, is doubtful, on the ground that a 

contractor would, naturally, keep his articles at the construction site 

and not in the premises of the accused.  

25. Generally, a scrap dealer, would deal in scrap materials and not new 

ones, but this factor, alone does not prove that the articles/goods, 

which were found in the premises of the accused, were stolen ones. As 

stated, the prosecution has failed to explain the aspect as to how the 

goods can be termed as stolen, and that the accused had the 

knowledge or had reason to believe the same to be stolen property. 

26. Hence, in the light of the evidence adduced, I am of the view that the 

prosecution has failed to prove that the accused had dishonestly 

received or retained any stolen articles. Even if it is believed, for sake of 

argument, that the goods were stolen, it is not proved that the accused 

had the knowledge or had reason to believe that the goods were 

stolen. The accused is a dealer of scrap materials, and the goods might 

have come to his possession in the ordinary course of his business. 

27. In the light of the above, I am of the view that prosecution has failed to  

prove the guilt of the accused u/s 411 of IPC, beyond reasonable 

doubt. The accused is acquitted of the charge u/s 411 of IPC, and is set 

at liberty forthwith.  

28. The judgment is pronounced in the open court on this  08th     of June, 

2017. The judgment is prepared under my hand and seal of this Court  

29.  The bond shall remain operative till 6 months from the date of this 

order and shall stand cancelled after the expiry of 6 months. 

30.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 
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DOCUMENTS EXHOBITED BY PROSECUTION 

EXT1: FIR 

EXT 2:SEIZURE LIST 

EXT 3: SKETCH MAP 

EXT 4, 5: EXTRACT COPIES OF GD ENTRY 

 

DOCUMENTS EXHIBITED BY DEFENSE 

EXTA: RETAIL INVOICE  

EXTB: RETAIL INVOICE 

EXT C: CERTIFICATE BY DW2 

EXTD: REVENUE PAYING RECEIPT  

 

                                ADDL. CJM, TEZPUR 
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